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RECOMMENDATIONS AND REPORTS

IH. Women's Human Rights*
RECOMMENDATION
BE IT RESOLVED, that the American Bar Association endorses international
and domestic efforts to promote and protect women's human rights through the
adoption and enforcement of legal provisions for equality and equal protection
of the law.
The American Bar Association recommends that the United States Government
and Nongovernmental Organizations participating in the United Nations Fourth
World Conference on Women in Beijing, China, in 1995, actively support the
inclusion in the Platform for Action of effective measures to accelerate the removal
of the remaining obstacles to the realization of women's basic rights.
REPORT
Gender equality is an international human right. The Universal Declaration of
Human Rights ("Universal Declaration") adopted by the United Nations General
Assembly in 1948,' the Convention on the Elimination of All Forms of Discrimination Against Women ("CEDAW' ),2 adopted in 1979, the International Covenant on Economic, Social and Cultural Rights ("ESC Covenant' )3 and the International Covenant on Civil and Political Rights ("CPR Covenant"), 4 both adopted
in 1966, and a number of other international instruments recognize that discrimination against women violates the principles of equality of rights and respect for
human dignity. All rights proclaimed in the Universal Declaration and protected
by the principal International Covenants are internationally recognized human
rights. 5
Despite these international norms, the fundamental rights to equality under
the law and equal protection of the law continue to be unrealized by the vast

*Lucinda A. Low was principally responsible for this Report.
1. Universal Declaration of Human Rights, December 10, 1948, G.A. Res. 217A (111), U.N.
GAOR Res. 71, U.N. Doc. A/810 (1948).
2. Convention on the Elimination of All Forms of Discrimination Against Women, December 18, 1979, G.A. Res. 34/180 (XXXIV), U.N. GAOR, 34th Sess., Supp. No. 46, U.N. Doc.
A/34/46 (1979).
3. International Covenant on Economic, Social and Cultural Rights, December 16, 1966, Annex.
to G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1967).
4. International Covenant onCivil and Political Rights, December 16, 1966, G.A. Res. 2200,
U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1967).
5. Restatement (Third) of Foreign Relations Law, § 702, Comment m at 166 (1987). Id. at
§ 701, Reporters' Note 1-4 at 153-55.
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majority of women in the world. In almost all spheres of life, including those
enumerated below, inequality persists.
On September 4-15, 1995, the United Nations Fourth World Conference on
Women will take place in Beijing, China. The purpose of the Conference is
to review and appraise the advancement of women and the progress made in
implementing the Forward-Looking Strategies for the Advancement of Women
established in Nairobi in 1985 and adopted by the United Nations General Assembly. 6 In Beijing, governments will adopt a Platform for Action that is intended
to accelerate the implementation of the Forward-Looking Strategies by agreeing
on priority goals, standards of behavior and actions. The Platform for Action
will address issues that have been identified as representing fundamental obstacles
to the advancement of women in the world in such areas as employment, health,
education, economics, environment, violence, legal restrictions, and human
rights.
The United Nations' Fourth World Conference on Women will be the culmination of a process that involves global, regional, and national preparations. The
U.N. Commission on the Status of Women is the designated preparatory body
for the Conference and has written and distributed a draft Platform for Action
to be used as a working document at the final preparatory meeting to be held in
New York City in March 1995. The New York preparatory meeting will also
be influenced by statements emanating from a series of international regional
meetings.
It is important for the American Bar Association to participate in the preparatory
meeting and the Conference in Beijing. As the largest organization of attorneys in
the world, the American Bar Association should actively promote the international
recognition and promotion of human rights for both men and women. Participation
in the United Nations Fourth World Conference on Women will enable the American Bar Association to formulate and set policy parameters that will govern the
U.N. agenda for women from 1995-2005.
Property Rights
Article 17 of the Universal Declaration states that "[e]veryone has the right
to own property alone as well as in association with others" and "[n]o one shall
be arbitrarily deprived of his property." 7 Generally, the right of an individual
to own some property and not be deprived of it arbitrarily is recognized as a
human right.8 Nevertheless, there are countries around the world in which marriage, divorce and inheritance laws restrict women's rights to own land. In some
cases, women are not legally autonomous but need a male guardian to act for
6. The Nairobi Forward-Looking Strategies for the Advancement of Women, December 13,
1985, G.A. Res. 40/108, U.N. GAOR.
7. Universal Declaration, art. 17.
8. Restatement (Third) of Foreign Relations Law, § 711, Comment d at 187 (1987).
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them in all legal transactions, including transfers of property, regardless of their
age. In some countries, women are themselves treated as property; once paid
for through dowry, they are considered to be the property of their husbands. In
rare cases, on the death of their husbands, women can be inherited by their
husband's brothers.
Social Rights
Article 16 of the Universal Declaration states that men and women "are entitled
to equal rights as to marriage, during marriage and at its dissolution." 9 Article
10 of the ESC Covenant and other international instruments similarly recognize
that "[m]arriage must be entered into with free consent of the intending
spouses."' 0 To date, few countries have granted women equal rights with men
in matters of marriage. In many parts of the world, women continue to be denied
equal rights to make choices about marriage and divorce, and are not free to
decide with whom they will live and in what kind of relationship.
Economic Rights
Article 23 of the Universal Declaration states that "[e]veryone, without any
discrimination, has the right to equal pay for equal work."" Article 7 of the
ESC Covenant similarly recognizes the right of equal remuneration and equal
opportunity in employment.12 Yet, women continue to face discrimination with
respect to economic rights. For example, women who work in the agricultural
sector in many developing countries seldom have access to credit, which severely
limits their potential to achieve economic parity or independence. States party
to CEDAW and the ESC Covenant are required to take appropriate measures to
ensure that women have equal employment opportunities, including the right to
advancement.1 3 Nevertheless, even in industrialized countries, women often face
a glass ceiling which prevents them from achieving true equality in the workplace.
Political Rights
Article 25 of the CPR Covenant provides that every citizen shall have the right
"[t]o vote and to be elected at genuine periodic elections which shall be by
universal and equal suffrage[ .]' 14 Yet, women still do not have the right to vote
in some countries in the world. Even where women do have the right to vote,
they often do not have equal representation in decision-making bodies. Without
the right to participate in the policy and legislative bodies of government, or
even to select representatives, equal rights will continue to elude women.
9.
10.
11.
12.
13.
14.

Universal Declaration, art. 16(1); see also CEDAW, art. 16(1)(a)-(h).
ESC Covenant, art. 10(1); CPR Covenant, art. 23(4).
Universal Declaration, art. 23(2); see also CEDAW, art. 1l(1)(d).
ESC Covenant, art 7.
CEDAW, art. 11; see CEDAW, arts. 10, 13; ESC Covenant, art. 7(a), (c).
CPR Covenant, art. 25(b).
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Discrimination
Articles 2 and 26 of the CPR Covenant prohibit any discrimination and guarantee equal protection of the law to all women. I" In addition, Article 1(3) of the
United Nations Charter, Article 2 of the Universal Declaration, Article 2 of the
ESC Covenant, and Article 2 of CEDAW prohibit discrimination on the basis
of sex. 16 Nevertheless, around the world various groups of women, such as aged
women, lesbians, women of color 7 and women with disabilities face discrimination in virtually all areas of their lives, including health care, housing, familial
relationships and employment.
Violence and Exploitation
Article 3 of the Universal Declaration provides that "[e]veryone has the right
to life, liberty and the security of person."' 8 Yet, a form of discrimination that
continues to persist in almost every country is lack of protection from and redress
for physical violence against women. Although domestic violence is a crime that
should be considered of equal stature with other crimes, often it is viewed as
less serious than other crimes and treated without sufficient support for victims
or punishment for violators. For example, only a few countries have incorporated
marital rape as a crime in their legal systems. Even in countries where constitutions
guarantee equal political rights, the concept of honor continues to be used to
absolve husbands and other male relatives from charges of homicide or severe
physical abuse of women.
Violence against women occurs in some cases at the moment of birth. Female
infanticide continues to be a practice in many areas of the world in which boys
are more valued than girls. In some countries the use of amniocentesis, developed
to detect birth defects, is used to identify and then abort female fetuses.
There are also many violent acts committed against women and girls that are
used to subjugate them. One such practice is female genital mutilation. This
practice takes different forms in different countries, ranging from circumcision
of the clitoris to removal of all external genitalia intended to ensure chastity and
fidelity. The practice is prevalent in a number of African countries as well as
some Asian countries, and it occurs among immigrant populations in Europe and
North America. Although female genital mutilation is practiced in the name of

15. CPR Covenant, art. 26; see id. at art. 2.
16. Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.I.A.S. No. 993, 3 Bevans
1153 (1945); Universal Declaration, art. 2; ESC Covenant, art. 2(2); CEDAW, art. 2.
17. Article 1 of the International Covenant on the Elimination of All Forms of Racial Discrimination, adopted November 20, 1963, by the United Nations, prohibits racial discrimination which
impairs the "recognition, enjoyment or exercise, on an equal footing, of human and fundamental
freedoms in the political, economic, social, cultural or any other field of public life." International
Covenant on the Elimination of All Forms of Racial Discrimination, December 21, 1965, G.A. Res.
2106, U.N. GAOR, 21st Sess., Supp. 14, U.N. Doc. A/6014 (1966).
18. Universal Declaration, art. 3.
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tradition and culture in many countries to make women eligible for marriage,
the girls and women who survive this procedure face lifelong severe health and
psychological consequences. Globally over 100 million women and girls have
been subjected to forms of genital mutilation, with an estimated two million girls
at risk each year.1 9
International trafficking in women represents a grave human rights concern.
Despite specific protections in international instruments, in some parts of the
world, girls and women are bought and sold, exported and imported, for the
purposes of "marriage.' ' 20 In other instances, traffickers dupe desperately poor
families by "loaning" them money in exchange for taking their daughters to
another country, ostensibly to work and "repay" the loan. These young women
are then held captive in foreign lands and forced into sexual slavery. They face
"a wide range of abuse, including debt bondage; illegal confinement; forced
labor; rape; physical abuse; exposure to HIV/AIDS;
[sexually transmitted dis21
eases ("STDs")]; and in some cases, murder."Health Rights
Article 25 of the Universal Declaration provides that "[e]veryone has the right
to a standard of living adequate for the health and well-being . .. including
...medical care and necessary social services,. . . [m]otherhood and childhood
are entitled to special care and assistance." '22 In addition, the ESC Covenant
recognizes the "right of everyone to the enjoyment of the highest attainable
standard of physical and mental health ' 23 and that "[s]pecial protection should
be accorded to mothers during a reasonable period before and after childbirth. 24
Yet, in many countries women do not receive the health care they need. According
to the World Health Organization, maternal mortality is responsible for over
500,000 deaths every year, the vast majority of which occur in the developing
world and which would be preventable with proper care. 25
In addition, gender-based violence (including rape, child molestation, battering, genital mutilation, and forced prostitution) have a profound impact on
women's health across the globe. Gender-based victimization acts as a risk factor
to increase a woman's chances of incurring any number of serious health consequences, including bodily injury, suicide, drug and alcohol abuse, sexually trans19. Nahid Toubia, Female Genital Mutilation, A Call for Global Action, 5, 26 (Gloria Jacobs,
ed., 1993); Equality Now Women's Action 5.1 (1993).
20. See generally CPR Covenant; CEDAW; Convention for the Suppression of the Traffic of
Persons and of the Exploitation of the Prostitution of Others (1949).
21. Asia Watch and Women's Rights Project, A Modem Form of Slavery, 3 (Human Rights
Watch, December 1993).
22. Universal Declaration, art. 25.
23. ESC Covenant, art. 12(1).
24. ESC Covenant, art. 10(2).
25. Testimony of Allan Rosenfield, M.D., Professor and Dean, School of Public Health, Columbia University, before the House Foreign Affairs Committee, July 12, 1994.
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mitted diseases, homicide, unwanted pregnancy, pregnancy complications, mental illness, and many other forms of partial or permanent disability. Collectively,
the World Bank estimates that in industrial countries, battering and rape are
responsible for roughly one out of every five healthy days of life lost to women
of reproductive age; the per capita burden among women 15-44 is comparable
in developing countries, although the percentage attributable to 2domestic
violence
6
and rape is lower because the overall health burden is larger.
Education Rights
Education is the single most important weapon to help women overcome discrimination and learn about and exercise their rights. Article 26 of the Universal
Declaration provides that "[e]veryone has the right to education . . . and higher
education shall be equally accessible to all on the basis of merit." 27 In addition,
Article 13 of the ESC Covenant similarly recognizes the right to education and
equal access to education.2" Yet, the gap between male and female literacy and
enrollment in educational institutions remains high in many areas of the world;
women continue to lack equal access to educational opportunities.
Reproductive Rights
Limited information and availability of birth control prevent women from
exercising their reproductive rights. In some countries, a married woman cannot
use contraception without her husband's permission. In many countries, abortion
is illegal or inaccessible or available only with the permission of the woman's
husband or parents. The unavailability of safe and legal abortion is responsible
for approximately 60,000 deaths every year.29 Women's inability to exercise
reproductive rights limits their ability to exercise other rights.
Environmental Rights
Natural resource management and safeguarding the environment are the responsibilities of all, but the consequences of environmental degradation particularly affect women. For example, deforestation in developing countries often
most directly affects women who have the tasks of collecting firewood and drinking water. Although women may have differing susceptibilities to environmental
hazards, in most countries environmental standards intended to protect the health
of all are based on risks to men. Women are also exposed to different environmental hazards because of their concentration in certain occupations and their role
in the home. Protection of the environment and protection from environmental
26. World Bank, World Development Report 1993: Investing in Health (New York: Oxford
University Press, 1993).
27. Universal Declaration, art. 26(1).
28. ESC Covenant, art. 13.
29. State of Population:1994, U.N. Population Fund 15 (citing World Bank, World Development
Report 1993: Investing in Health (New York: Oxford University Press, 1993)).
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hazards are rights of all individuals, embodied in the concept of environmental

justice. Although the concept of environmental rights and justice is still evolving,

key components such as the right to health and well-being,30 the right to a safe

and healthy workplace 3' and the right to participate in decision making 32 are all
embodied in already existing international instruments such as the Universal

Declaration. In addition, the concept of environmental rights and justice is gaining
greater recognition in national law. 33 As Principle 20 of the Rio Declaration on
Environment and Development recognizes, "[w]omen have a vital role to play in
full participation is therefore
environmental management and development. Their
34
essential to achieve sustainable development."
Systematic Rape
Article 27 of the Geneva Convention Relative to the Protection of Civilian
Persons in Time of War provides that, with respect to protected persons,
"[w]omen shall be especially protected against any attack on their honour, in

particular against rape, enforced prostitution, or any other form of indecent assault. ,3 Yet, rape and other forms of sexual abuse of women are common in
war. In recent years there has been increased awareness of the ways in which
sexual atrocities can be and have been used as strategic weapons in time of war.
The United Nations Secretary General, in his 1993 report addressing the legal

bases for prosecuting war crimes in the former Yugoslavia, recognized such
atrocities as crimes against humanity. 36
The American Bar Association Section of International Law and Practice in
30. Article 25(l) of the Universal Declaration, quoted at text accompanying n. 22, supra, provides
....
that "[e]veryone has the right to a standard of living adequate for the health and well-being
Article 12 of the ESC Covenant recognizes that the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health should be realized through several steps including
the "improvement of all aspects of environmental and industrial hygiene."
31. See ESC Covenant, art. 7(b).
32. Principle 10 of the Rio Declaration on Environment and Development states that "[e]nvironmental issues are best handled with the participation of all concerned citizens, at the relevant level.
At the national level each individual shall have appropriate access to information concerning the
environment that is held by public authorities, ...and the opportunity to participate in decisionmaking processes. States shall facilitate and encourage public awareness and participation by making
information widely available." Rio Declaration on Environment and Development, June 13, 1992,
31 I.L.M. 874, U.N. Doc. A/CONF 151/5/Rev.1 (1992).
33. Some national constitutions, such as those of Chile, Korea, Nicaragua, and Portugal, contain
provisions that grant citizens the right to a healthy environment. For a list of constitutional provisions
on environmental rights and duties, see E. Brown Weiss, In Fairnessto FutureGenerations:International Law, Common Patrimony, and IntergenerationalEquity 297 (Appendix B) (1988); see also
Constitution of Namibia, art. 95, February 9, 1990, U.N. Doc. S/20967/Add.2 (this is a U.N.
Security Council Document).
34. Rio Declaration on Environment and Development, Principle 20.
35. Geneva Convention Relative to the Protection of Civilian Persons in Time of War, August 12,
1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287 (1949).
36. Report of the Secretary General Pursuantto Paragraph8 of Security Council Resolution
808 (1993), United Nations SCOR, at para. 48, U.N. Doc. S/25704. (1993).
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1993 convened a Special Task Force to report on the International Tribunal to
Adjudicate War Crimes Committed in the Former Yugoslavia. In its first report,
the Special Task Force noted that "rape is used as a method of terrorizing civilian
populations in villages and forcing ethnic groups to leave." 37
Rights to Be Protected
Despite the international instruments recognizing women's human rights, most
countries have failed to protect these rights. Even in the countries that have
adopted legislation or constitutional provisions to ensure women's equality under
the law, in practice discrimination continues. In some situations where legal
reforms exist, governments often lack the political and economic commitment
to enforce them. Women's issues typically remain a low priority. When prejudice
is deeply ingrained, new laws focusing on women's issues are slow to be implemented without continued public pressure. In addition, customary or religious
laws often conflict with civil law and are used to undermine equality.
The American Bar Association believes in equality of women and supports
the realization of women's basic human rights throughout the world. These rights
include: The right of all women to receive an education, have equal access to
educational opportunities and to learn about, and how to exercise, their legal
rights;
The right of all women to take part in their governments, by having and
exercising the legal right to vote for and become representatives in decisionmaking bodies;
The right of all women to equal protection of the law and to be free from
discrimination on any ground such as race, religion, national or social origin,
gender, sexual orientation, property, or other status;
The right of all women to be free from violence and to have laws enacted and
enforced to protect against and redress such violence;
The right of all women to have access to and receive adequate medical attention
and health care information. Such rights include access to and receipt of information and medical care for the purpose of understanding and freely exercising
reproductive rights;
The right of all women to own, inherit and transfer property and participate
independently in all legal transactions;
The right of all women to participate in the workforce and in the establishment
of businesses. Such legal rights include equal payment for equal work, equal
access to economic credit, and equal opportunity to participate in business transactions;

37. American Bar Association Special Task Force of the Section of International Law and Practice,
Report on the InternationalTribunal to Adjudicate War Crimes Committed in the Former Yugoslavia,
35 (quoting Report on the Situation of Human Rights in the Territory of the Former Yugoslavia,
U.N. GAOR, Hum. Rts. Comm., 49th Sess. at para. 48(a), U.N. Doc. E/CN.4/1993/50 (1993)).
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The right of all women to participate in the protection of the environment and
to be protected from environmental hazards;
The right of all women to make independent choices as to marriage and its
dissolution; and
The right of all women to be secure in their own person. Such rights include
the right to make their own sexual choices, the right to be free from sexual
exploitation and genital mutilation, and the right to insist on safe sex practices
to be free from exposure to "HIV/AIDS" and "STD's."
Respectfully submitted,
Jay M. Vogelson
February 1995
Chair
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